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INTRODUCTION 

The use and development of water have been essential 
to the settlementand growth of Montana. To encourage that 
growth , several laws and policies were developed to protect 
the rights of individuals to use water for a variety of 
purposes. These early laws and policies focused on the 
use of water and, with few exceptions, did not consider 
the quality of that water as an essential ingredient to 
continued use. 

In response to public concerns about water pollution, 
additional laws and policies were enacted to protect the 
quality of Montana's water. While these laws are premised 
on the need to protect water quality for existing and future 
purposes, they may, in some instances, preclude future 
water use needs. 

The legal foundation for these separate bodies of law 
can be found in Montana's Constitution. Article DC, 
Section 1 of Montana's Constitution requires the state to 
"maintain and improve a clean and healthful environment 
... [and to] provide adequate remedies for the protection of 
the environmental life support system from degradation 
and provide adequate remedies to prevent unreasonable 
depletion of natural resources." Article IX, Section 3 
provides that "[a]ll existing rights to the use of any waters 
for any useful or beneficial purpose are hereby recognized 
and confirmed," and "[t]he use of all water that is now or 
may hereafter be appropriated for ... beneficial use ... shall 
be held to be a public use." The latter phrase implies that 
additional water use is in the public interest of the state. 
Also, Article II, Section 3 describing inalienable rights 
includes "the right to a clean and healthful environment and 
the rights of ... acquiring, possessing and protecting prop- 
erty." This implies there must be a balance. 

In reality, every use of water (and, in fact, natural 
processes) affects water quality. Similarly, it will be 
impossible to maintain water quality without impacting 
opportunities for additional and alternative water uses. The 
state's existing legal and institutional framework for water 
management does not adequately take into account the 
integral relationship between water use and water quality. 
Tradeoffs between water use and quality are inevitable, yet 
our laws seek both to maximize water use and enhance 
water quality rather than seeking an optimal balance be- 
tween the two for specific water sources. 

Increasing the use of water while wanting to improve its 
quality poses a difficult challenge to Montana's waterman- 
agement The purpose of this plan is to build from these two 
potentially conflicting water policy goals a water manage- 
ment framework that in practice finds the proper balance. 
For a better understanding of how these goals come into 
conflict, a more detailed background explanation is found 
in Appendix A. 



POLICY STATEMENT 

It is the policy and practice of the State of Montana to 
integrate the management of water use and the protec- 
tion of water quality to comply with the rights and 
policies articulated in the Montana State Constitution. 
Article II, Section 3 states inalienable rights include "the 
right to a clean and healthful environment and the rights 
of ... acquiring, possessing and protecting property." 
Article IX, Section I requires the state to "maintain and 
improve a clean and healthful environment ... [and to] 
provide adequate remedies for the protection of the 
environmental life support system from degradation 
and provide adequate remedies to prevent unreasonable 
depletion of natural resources." Article IX, Section 3 
provides that "all existing rights to the use of any waters 
for any useful or beneficial purpose are hereby recog- 
nized and confirmed," and "the use of all water that is 
now or may hereafter be appropriated for ... beneficial 
use ... shall be held to be a public use." Implementation 
of this policy shall be accomplished by managing surface 
and groundwater quantity and quality as an integrated 
resource. Implementation shall promote the protection 
and sustainability of the resource for existing and future 
uses consistent with the state's legal and regulatory 
framework. 

ISSUES, OPTIONS, AND 
RECOMMENDATIONS 
Subsection A: General Integration Issues 

Issue 1— Coordinate Permitting 

a. Water Quality in the Allocation Process 

While Montana water law allows for the consideration 
of water quality in new permits or change in use applications 
for quantities of water greater than 4,000 acre-feet and 5.5 
cubic feet per second, it is unclear whether the Department 
of Natural Resources and Conservation (DNRC) has the 
statutory authority to condition or deny permits or changes 
on the basis of water quality concerns that fall below these 
amounts. According to the Water Use Act (Section 85-2- 
311(1) (b), Montana Code Annotated (MCA)), when grant- 
ing a water right permit an applicant must prove by substan- 
tial and credible evidence that "the water rights of a prior 
appropriator will not be adversely affected." DNRC evalu- 
ates effects on the water rights of a prior appropriator based 
on quantity. Therefore, water use permits are not condi- 
tioned or denied on the basis of known or potential water 
quality consequences. Further, when permits are granted, it 
is not known whether the added withdrawal will affect the 
water quality of surrounding users or whether that particular 
user will have water of sufficient quality for his or her 
intended beneficial use. 
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Options Recommended 

1. Clarify that DNRC has the authority to condition or 
deny new water use permits and change of use applica- 
tions based on a preponderance of the evidence and a 
consideration of whether and to what extent 

a) The water quality of another apprppriator. would 
be adversely affected; or 

b) The use would result in a downgrading of the 
classification for state waters pursuant to 75-5- 
301 for that particular stream; or 

c) The ability of discharge permit holder(s) to satisfy 
effluent limitations would be adversely affected. 

Applications for new water use permits and changes in 
appropriation rights would only be subject to consider- 
ation of these criteria if a valid objection is made 
accompanied by substantive evidence indicating that 
these criteria would not be met. The criteria do not 
apply to current exemptions from water use permitting 
laws or temporary water quality disturbances caused 
by construction, maintenance, or other activity cov- 
ered under the "310" or similar permit processes. 

2. DNRC shall notify discharge permit holders of new 
water use permit or change applications in the vicinity. 

Options Considered But Not Recommended 

1. Request the Attorney General's opinion on whether 
DNRC already has the authority to consider water 
quality in all permits and changes. In preparing this 
opinion, the Attorney General should consult both 
DNRC and DHES. 

2. Delete the4,000 acre-feet and 5.5 cubic feet per second 
limitation and apply the reasonable use criteria to all 
new water use permits and change of use applications. 

3. Reduce the 4,000 acre-feet and 5.5 cubic feet per 
second limitation to something more reasonable — 
that is, so the public interest criteria would apply to 
more water use permit and change of use applications 
than under existing limitations. 

4. Clarify that DNRC has the authority to condition or 
deny new water use permits and change of use applica- 
tions by revising Section 85-2-311, MCA, to specify 
that: 

a) The proposed use of water will not degrade water 
quality in the watershed to the extent that it would 
unreasonably disrupt a prior appropriator's use. 

b) The proposed use of water will not adversely 
affect the water quality of the water in the water- 
shed to the extent that the water right of a prior 
appropriator is rendered unusable for its prior use. 



c) The proposed use will take into account the effects 
on the quality of water for existing beneficial uses 
in the source of supply. 

d) The state's nondegradation policy, articulated in 
Section 75-5-303, MCA, will not be violated. 

e) DNRC should consider the "public interest" in all 
such transactions. The "public interest" could be 
left undefined or limited to a consideration of 
water quality. 

f) the groundwater allocation would not unreason- 
ably interfere with beneficial use of the aquifer; 

and 

g) the application of quality criteria is technically 
and economically balanced. 

5. Allow certain state agencies to object to new permits 
and changes on the basis of water quality. 

6. Define minimum streamflows, by watershed, beyond 
which water use permits would be prohibited. This 
option could apply to: 

a) New water use permits only. 

b) Bom new and existing water use permits. 

7. Place a moratorium on new water use permits on 
"impaired" streams as identified in the biennial report 
prepared by DHES as required by section 305(b) of the 
federal Clean Water Act 

8. 1 Consider offstream storage alternatives. 

b. Water Allocation in the MPDES 

Under the Montana Pollution Discharge Elimination 
System (MPDES), DHES issues discharge permits for 
point sources of pollution on the basis of the 7-day/10-year 
low flow in a particular river or stream. Once the discharge 
permits are issued, however, DNRC is free to continue 
granting water use permits for diversionary uses. In some 
situations, these additional permits for diversionary uses 
may reduce the streamfiow below the 7-day/10-year low 
flow. In such cases, it is not clear whether the amount of 
discharge should be reduced or the additional water use 
permits should be curtailed. 

Options Recommended 

1 . Allow DNRC to condition or deny water use permits 
and change applications if the proposed use of water 
would reduce the ability of discharge permit holder(s) 
to satisfy effluent limitations. DNRC could deny or 
condition to limit the use of permits or changes when 
the streamfiow falls below the 7-day/10-year low flow. 

1 This option was not recommended because it had already been 
addressed in the Water Storage section of the State Water Plan. 



e) The state could designate one permit coordinator, 
perhaps a shared position between DNRC and 
DHES, to facilitate both the water quantity and 
quality permitting processes. 

3. Develop a Memorandum of Understanding between 
DHES and DNRC with the following agreements: 

a) Allow DHES to work with DNRC on groundwa- 
ter right permit applications associated with sub- 
divisions or other public water and sewer systems 
under evaluation by DHES. 

b) Allow DHES and DNRC to initiate planning with 

local or other government entities on ground- 
water quantity and quality issues. 

c) Require DHES to notify DNRC when violations 
of water quality standards have been detected in 
an aquifer that could impact beneficial uses. 

d) Require DNRC to inform permit applicants of 
known water quality standard violations. 

e) Provide for joint decisions on water allocation 
and water quality permits for aquifers designated 
as controlled groundwater areas. 

b. Intergovernmental Coordination 

Options Recommended 

None. Continue existing efforts to coordinate water 
quantity and quality management efforts among federal, 
state, local, and other government agencies. 

Options Considered But Not Recommended 

1 . DNRC and DHES should notify and consult appropri- 
ate agencies and interested parties whenever an appli- 
cation is being considered for a water quantity or 
quality permit. 

a) A "memorandum of understanding" may be re- 
quired to facilitate this process. 

2. Appoint one state agency to serve as a clearinghouse 
both for water quantity and quality permits and to 
ensure that all potentially affected interests are 
informed and have an opportunity to participate in the 
permitting processes. DNRC and DHES could create 
a joint position to serve in this capacity. 

3. Create an interagency council, including the directors 
of appropriate agencies, to meet regularly to discuss 
and resolve problems with the coordination of water 
quantity and quality permits. 

4. Adopt the "coordinated resource management" ap- 
proach that is used in several local areas to coordinate 
the management of natural resources among multiple 
jurisdictions. 



Subsection B: Surface Water Issues 

Issue 3 — Cumulative Impacts 

The water allocation process does not recognize or 
consider the cumulative impact of each water use permit on 
water quality. Although each water use permit may have 
minimal impact on the water quality in a particular stream, 
the cumulative impact of all water use permits in a particu- 
lar watershed may create a water quality problem. 

Options Recommended 

1. DHES and DNRC should continue ongoing water- 
shed-specific investigations, including modeling, that 
facilitate streamflow/water quality managementplans. 
DHES and DNRC should review current and planned 
investigations to ensure that those watersheds receiv- 
ing attention are the highest priorities. Joint funding, 
development, and administration by DNRC, DHES, 
and federal agencies of such investigations should be 
pursued. 

Options Considered But Not Recommended 

1 . Identify the maximum amount of allowable pollution 
for each watershed as a supplement to water quality 

standards. 

2. Enact an efficiency of use criterion for consumptive 
uses of water. This option could apply to: 

a) New water use permits only. 

b) Both new and existing water use permits. 

3. Include the consideration of cumulative impacts in the 
"public interest criteria." 



Issue 4 — Water Reservations 

Although Montana water law allows water reserva- 
tions for water quality purposes, the security of such 
reservations is not totally guaranteed. All water reserva- 
tions, including those for water quality purposes, must be 
reviewed at least once every 10 years and, if it is adequately 
demonstrated in acontested case hearing that the objectives 
of the reservations are not being met, the Board of Natural 
Resources and Conservation (BNRQ may revoke or modify 
the reservation. In addition, if the board finds that the total 
amount of an instream flow reservation for water quality or 
any other purpose is not needed to fulfill its purpose, and if 
the board also finds that a qualified applicant can show that 
its need outweighs the need of the instream reservation 
holder, the excess water may be reallocated to the compet- 
ing applicant. This also would involve a contested case 
hearing process. The board may not reallocate such in- 
stream flow reservations more than once every five years. 
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subdivisions and construction activities. The develop- 
ment of best management practices should include 
input by the affected industries, and generally follow 
the procedures used in the implementation of Mon- 
tana's recently developed forestry best management 
practices. 

2. Identify incentives to implement best management 
practices. Incentives could include: 

a) Educational programs. 

b) Technical assistance. 

c) Tax incentives. 

3 . Develop a comprehensive system to evaluate the com- 
pliance and effectiveness of best management prac- 
tices. At a minimum, the system should include: 

a) A mechanism for determining whether best man- 
agement practices have been applied. At a mini- 
mum, require annual best management practices 
audits, within priority watersheds identified under 
recommended Option 1 under Cumulative Im- 
pacts, for every category of non-point pollution, 
including forestry, mining, and agriculture. These 
audits should be conducted by an interdisciplinary 
committee that includes all affected interests, as 
currently occurs with audits of the timber industry 
best management practices. 

b) Criteria for determining the effectiveness of best 
management practices once they have been ap- 
plied, 

c) Demonstration projects to evaluate best manage- 
ment practices. 

d) A mechanism to appropriately modify and im- 
prove the best management practices based upon 
the audits and evaluation process. 

4. If the three steps previously outlined are not successful 
because of a lack of voluntary participation within the 
affected industries, institute a regulatory approach to 
the control of non-point sources of pollution. 

5. Provide state funds to match federal funds to imple- 
ment and expand existing non-point source protection 
programs, including monitoring and enforcement. 

Options Considered But Not Recommended 

1 . Utilize existing groups in local watersheds, such as die 
conservation districts, to monitor and prevent non- 
point sources of pollution. 

a) The Natural Resource Information System (NRIS) 
could support these local watershed groups by 
developing a data base and associated maps show- 
ing the location and extent of non -point sources of 
pollution. 



2. Support reauthorization of the Clean Water Act to fund 
non-point source assessment and demonstration 
projects and me Clark Fork River basin non-point 
source pollution projects. 

Subsection C: Ground Water Issues 

Issue 7 — Controlled Ground Water Areas 

Controlled groundwater areas may be established by 
BNRC based on a proposal from the department or by a 
petition of at least 20 or one-fourth of the users (whichever 
is less) of groundwater in a groundwater area. In some 
instances, state or local agencies may have data which 
indicates a public health threat; however, these entities are 
not currently eligible to bring these concerns before BNRC. 

Options Recommended 

1 . Amend the Water Use Act (Section 85-2-506, MCA) 
to allow state or local agencies, including local water 
quality districts, to petition BNRC, based on public 
health concerns, to establish a controlled groundwater 
area. The board shall give special consideration to 
aquifers designated as sole source aquifers. 

2. Amend the controlled groundwater area statute (Sec- 
tion 85-2-506(2)(e), MCA) to broaden water quality 
considerations by allowing a petition based on a show- 
ing that excessive groundwater withdrawals would 
cause contaminant migration "or" that a degradation 
of groundwater quality exists within the groundwater 
area. 

Options Considered But Not Recommended 

1 . Require all wells to obtain permits prior to drilling to 
allow review for water quality and quantity impacts. 

2. Develop a process through which a local conservation 
district would be notified prior to a well being drilled. 
Through a coordinated effort among local, state, and 
federal agencies with input into groundwater manage- 
ment, the conservation district would issue a permit to 
proceed. This would create a local data base listing 
locations of drilled wells and abandoned wells, poten- 
tial groundwater problems, and any drilling activities 
underway in the area. When water wells must be 
drilled under emergency conditions, a process would 
be developed that would not delay necessary drilling. 



Issue 8 — Long-term Planning 

Montana, like many western states, historically 
has reacted to groundwater problems in a piecemeal fash- 
ion, creating a number of programs and regulatory re- 
sponses that might duplicate each other. However, it is 



options include the legislature (general fund), fees 
assessed on water well owners, or fees assessed on well 
drillers. 

2. Require weU drillers to call DNRC, toll free, prior to 
drilling and constructing a water well or to send in a 
notice card 72 hours in advance. This would allow the 
regional office staff to randomly check about 10 
percent of the wells under construction to ensure 
compliance with well construction standards. The costs 
of implementing this option would be associated with 
the toll-free number and travel time for investigations. 

3. Require local county governments to enforce compli- 
ance with well construction standards. This approach 
would be similar to that in place for lifting septic 
system restrictions and meeting drain field construc- 
tion standards. Since more than 90 percent of water 
wells drilled are associated with domestic home use, 
local county inspectors would be responsible for en- 
suring compliance both with water well and septic 
system construction standards. 

4. Provide a voluntary service where an authorized county 
or regional office official can, upon request, inspect 
and ensure compliance with proper water well con- 
struction standards for a fee. 



Issue 10— Unplugged Holes 

It is not known how many abandoned or unused mineral 
exploration, geotechnical, or seismic holes exist in Mon- 
tana. Estimates vary greatly, but agencies and counties 
agree that thousands of unplugged bore holes exist through- 
out the state. Abandoned bore holes that penetrate more 
than one aquifer will result in the drawdown of one aquifer 
as it flows down gradient into another aquifer. The inter- 
mixing of aquifers results in water-level and hydrostatic- 
pressure declines in the up-gradient aquifer. 

The aquifers commonly will have differing water qual- 
ity and hydrostatic pressures, so more pristine groundwater 
systems can be degraded by mixing with an aquifer of lesser 
quality. Land use practices may degrade a shallow ground- 
water system that can flow down gradient through un- 
plugged holes into a deeper system and introduce contami- 
nants. 

Currently, counties are responsible for locating and 
plugging abandoned holes when a liable company or indi- 
vidual cannot be found. Many times, holes were left by 
exploration operations from theeariy to mid-1900s, and the 
companies no longer exist. Counties do not have the 
resources to address abandoned bore holes. 

The Department of State Lands and the Board of Oil 
and Gas do have hole-plugging regulations for current 



operations. However, plugging requirements vary greatly 
for different types of holes and are enforced inconsistently. ^* 
Given the probable water quality and quantity impacts to ^ 
aquifers throughout Montana, the state should take the lead 
in providing consistent regulations and in plugging holes to 
protect groundwater for current and future beneficial uses. 

Options Recommended 

1 . Direct the Department of State Lands (DSL) in the area 
of mining, and the Board of Oil and Gas in the area of 
oil and gas, to ensure thatabandoned or unused mineral 
exploration, geotechnical, and seismic holes are prop- 
erly plugged. A high priority should be assigned to 
areas with known problems from unplugged holes. 
Incorporate information frompublicandprivate sources 
into an inventory of abandoned and unused bore holes. 

2. Encourage use of the resource indemnity trust fund to 
address nonrenewable resource impacts. 

3. The DSL and Board of Oil and Gas shall investigate all 
hole-plugging requirements and develop a recom men- 
dation for a consistent, statewide hole-plugging pro- 
gram. The recommendations should include develop- 
ing plugging requirements for geotechnical holes and 
other holes when no regulations exist, and encourag- 
ing research into economically feasible and environ- 
mentally sound plugging methods and materials. 

Options Considered But Not Recommended 

None. 



Issue 11— Protection from Mining Impacts 

Protection of groundwater quality and quantity is an 
important issue associated with mining. Mining activities, 
if not properly conducted, have the potential to contaminate 
groundwater or deplete aquifers. Some mining operations 
use chemical reagents such as cyanide, acid bromide, and 
acid chloride, which can leach from the site and pose water 
quality problems. In addition, mine tailings can leach 
residual reagents as well as heavy metals such as arsenic. 

Currently, mine groundwater discharge plans are re- 
viewed by the Department of State Lands, with oversight 
by DHES. The Department of State Lands investigates 
complaints of water quantity and quality impacts related to 
mining. If a complaint related to a coal mine is filed, the 
Coal and Uranium Bureau must report its findings to the 
complainant within 90 days of receipt of the complaint. If 
mine-related activities are responsible for the loss either of 
water quantity or quality, suitable water must be provided 
immediately. If the unsuitable water is not permanently 
replaced, the operator's mine permit will be suspended 
until substitute water is made available. 



^ 



w 



d) Providing a toll-free number to answer or direct 
water-related questions. 

2. Require state agencies to deposit groundwater pollu- 
tion data and information in the Natural Resources 
Information System for general access. 

Options Considered But Not Recommended 
1 . Hire a water education/information specialist 

PLAN IMPLEMENTATION 

Legislative Action 

The legislature should amend Section 85-2-3 1 1 , MCA, 
to specify that DNRC has the authority to condition or deny 
new water use permits or change applications based on a 
preponderance of the evidence and a consideration of 
whether and to what extent: 

a) The water quality of another appropriator would 
be adversely affected; or 

b) The use would result in a downgrading of the 
classification for state waters pursuant to 75-5- 
301 for that particular stream; or 

c) The ability of discharge permit holders) to sat- 
isfy effluent limitations would be adversely af- 
fected. 

Applications for new water use permits and changes 
would only be subject to consideration of these criteria if 
a valid objection is made accompanied by substantive 
evidence indicating that these criteria would not be met. 

The legislature should adopt legislation that allows 
DNRC to deny or condition water use permits and change 
of use applications if the proposed use of water would 
reduce the ability of discharge permit holder(s) to satisfy 
effluent limitations. The legislation should specify that 
DNRC could deny or condition to limit the exercise of the 
permits or changes when the streamflow falls below the 7- 
day/1 0-year low flow. 

The legislature should develop a state policy for 
source reduction of water pollution. 

In a future session as appropriate, the legislature 
should reorganize state agency duties to merge the regula- 
tory responsibilities for allocating water and protecting 
water quality, currently distributed among DHES , DNRC, 
and the departments of State Lands and Agriculture, into 
one department. 

The legislature should amend Section 85-2-319, MCA, 
to allow DHES to petition DNRC to close basins to 
additional appropriations on the basis of water quality 
concerns. 



The legislature should provide appropriate funding to 
expand the state's non-point source pollution program, 
including monitoring and enforcement 

The legislature needs to amend the Water Use Act 
(Section 85-2-506, MCA) to allow state and local agencies 
and local water quality districts to petition BNRC to 
establish a controlled groundwater area. 

The legislature needs to amend the Water Use Act 
(Section 85-2-506(2)(e), MCA) so that a petition for a 
controlled groundwater area may be based on a showing 
that excessive groundwater withdrawals would cause con- 
taminant migration or that a degradation of groundwater 
quality exists. 

The legislature needs to support the intent of and appro- 
priate funding for implementation of the Montana Ground 

Water Assessment Act. 

The legislature needs to direct the Board of Water Well 
Contractors to require all drillers known to have recently 
violated construction standards to report the location of all 
operations to DNRC prior to drilling, and furtherrequire all 
drillers, on a rotating basis, to give prior notice of their 
drilling locations to allow for random inspections. 

The legislature needs to allocate appropriate resource 
indemnity trust funds to address nonrenewable resource 

impacts including a plugging program for abandoned and 
unused bore holes. 

Administrative Action 

DNRC shall develop a process to notify discharge 
permit holders of new water use permit or change of use 
applications in the vicinity. 

DHES shall develop a process to notify water right 
holders of new MPDES applications in the vicinity. 

DHES shall develop a process to consider present 
water use, existing water reservations, and planned future 
development on the stream when issuing MPDES permits. 

DHES and DNRC shall develop an administrative 
process to ensure that DNRC appropriately consult DHES 
during the water use permitting process, and that DHES 
appropriately consult DNRC during the water quality 
permitting process. 

The Natural Resources Information System shall work 
with the EPA technology transfer office to access and make 
available information on new scientific and technological 
developments to reduce and eliminate water pollutants. 

DHES and DNRC shall continue ongoing watershed- 
specific investigations, including modeling, that facilitate 
streamflow/water quality management plans. The depart- 
ments shall review current and planned investigations to 
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jointly funded by DNRC and DHES, and initially would 
develop processes for notification of water rights and 
discharge permit holders, considering future water use in 
the MPDES permitting, and state agency coordination. In 
the long term, this position would provide technical exper- 
tise for the consideration of water quality impacts in the 
evaluation of water use permit applications, and future 
water use considerations in the evaluation of MPDES 
permit applications. 

The second new position is proposed to implement the 
recommendations for Issue 6, Non-Point Source Pollution. 
This position would be assigned to DHES. Almost all of 
the funds currently provided for non-point source pollution 
programs come from the federal government as EPA "3 1 9" 
grants. These 319 monies should be used to develop, 
implement, and audit the success of BMPs. State funds 
used for this new position would be used to match addi- 
tional EPA grants and eliminate the need for DHES to 
compete for state grant funds through the DNRC-adminis- 
tered Water Development, Renewable Resource, or Recla- 
mation and Development programs. 

One-half of an FTE within DHES has already been 
reallocated to implement some of the recommendations 
under Issue 8; specifically, to develop the Comprehensive 
State Ground Water Plan. This position will provide staff 
assistance to the State Ground Water Coordination Com- 
mittee, and is being funded with EPA grant funds. 

Other recommendations should be implemented 
with existing funding from the Water Development, Re- 
newable Resource, and Reclamation and Development 
programs, or from direct appropriations from the RIT 
interest account. These include the recommendations to 
address issues 3, 8, 10 and 12 for watershed specific 
investigations, general resource assessment, abandoned 
hole plugging, and public education projects. 

There will be some definite but unmeasurable costs 
associated with implementing the other recommendations, 



but no funding increases are requested for doing so. Ex- 
amples of these are the costs to revise permit application 
forms, additional notification costs (mail), staff time to 
resolve objections related to adverse water quality affects 
related to new water use permits and changes (depending 
on the number of objections), and hearings costs to con- 
sider additional basin closures and controlled groundwater 
areas (depending on the number of petitions). Costs will 
also be absorbed by private individuals for such things as 
complying with additional information requirements in 
completing and defending permit applications, delays in 
processing permits because of additional review require- 
ments, and for well drillers having to notify DNRC for 
random inspections. 
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APPENDIX A: 
Background 



BACKGROUND 

Water Use Law 

Water use in Montana is guided by the Prior Appropria- 
tion Doctrine — that is, first in time is first in right. A 
person's property right to a specific quantity of water 
depends on when the use of water began. The first person 
to use water from a source established the first right, the 
second person could establish a right from the water left, 
and so on. During dry years, the person with the first right 
has the first chance at available water to the get the full 
amount of that right. The holder of the second right would 
have the next chance, and so on. In addition, the water 
user's water right is limited to the amount of water that is 
beneficially used 

The 1973 Montana Water Use Actsignificantly changed 
the water rights laws in a number of ways. First, all water 
>^ rights existing prior to July 1, 1973 were to be finalized 

k | v through an adjudication process in state courts. Second, a 

" permit system was established for obtaining water rights 

for new or additional water developments. Third, a central- 
ized records system for all water rights was established. 
(Prior to 1973, water rights were recorded, but not compre- 
hensively or consistently, in county courthouses through- 
out the state.) Finally, a system was provided for public 
entities to reserve water for future beneficial uses or to 
maintain minimum streamflows. 

In 1979, the legislature passed Senate Bill 76, modify- 
ing the statutes that governed how the pre- 1973 water 
rights would be adjudicated. The new law required that 
everyone claiming those existing water rights had to sub- 
mit those claims to the Department of Natural Resources 
and Conservation (DNRC). More than 200,000 claims 
were received. Since all of these claims cannot be adjudi- 
cated at once, the claims are being decreed systematically 
by drainage basin. Each claim is examined by DNRC and 
the Montana Water Court for completeness and accuracy 
prior to issuance of a decree (or decision). 

New water users must apply for a permit from DNRC, 

with certain exceptions. The permit must be applied for 

and received before construction of diversion begins or 

_^ water is diverted from any surface water source. The 

^ applicant m ust provide evidence concerning the proposed 

^*f system design and operation, water availability, and the 

effects on existing water rights. 



The exceptions to the general permitting requirements 
have to do with the amount of water being used. Small 
livestock reservoirs or pits holding less than 15 acre-feet of 
water and located on non-perennial flowing streams may be 
constructed first and applied for within 60 days of comple- 
tion. A permit then will be issued. Also, no permit is 
required todevelop a well or spring producing 35 gallons per 
minute or less, however, a notice of completion must be filed 
on these wells to establish a water right 

Large new appropriations have to meet more stringent 
approvalrequirements. Groundwater appropriations of more 
than 3,000 acre-feet per year, except for municipal or other 
public water supplies or for irrigation of cropland owned and 
operated by the applicant, must be approved by the legisla- 
ture. Applications to appropriate 4 ,000 acre-feet a year and 
5.5 cubic feet per second or more assume a higher burden of 
proof and, in addition to being a beneficial use, must be a 
"reasonable" use, subject to more stringent criteria. 

It also is possible to change a water right to a new or 
different use and transfer it to another person. Changes in 
waterrights must be approved by DNRC, with that approval 
dependent on the applicant proving that criteria similar to 
those for a new appropriation will be met Again, except for 
very large new appropriations or changes, those criteria do 
not include a consideration of water quality effects. 

Public entities, such as the Department of Health and 
Environmental Sciences (DHES), can apply for water reser- 
vations for future uses, including needs for maintaining a 
minimum instream flow for waterquality dilution purposes. 
Such water reservations have priority as of the date a correct 
and complete application is received, unless special legisla- 
tive provisions apply. Instream flow reservations also are 
subject to a statutory limit of one-half the average annual 
streamflow on gauged streams. 

As water supplies become fully appropriated, there are 
mechanisms in the law to limit new appropriations further. 
Basins can be "closed" to new appropriations by the legis- 
lature or through rulemaking by DNRC upon receipt of a 
petition by the current water users. The petition must show, 
and DNRC must determine, that there are no unappropriated 
waters in the source of supply, the rights of prior appropria- 
tes will be adversely affected by further appropriations, or 
that further uses will interfere unreasonably with other 
planned uses or developments for which a permit has been 
issued or for which water has been reserved. 

15 



developing and enforcing groundwater quality standards 
for agricultural chemicals. DHES also is charged under 
this Act with monitoring, promoting research, and provid- 
ing public education in cooperation with universities and 
other state agencies. The Department of Agriculture is to 
develop and enforce agricultural chemical groundwater 
management plans aimed at preventing groundwater con- 
tamination from agricultural chemicals. Both agencies are 
publishing rules to implement their respective responsi- 
bilities under this Act. 

The Department of State Lands regulates mining opera- 
tions to minimize and reclaim impacts to groundwater 
quality and quantity. Both the Department of State Lands 
and DHES ensure that mining operations are conducted in 
compliance with the Montana Environmental Policy Act 
and the Water Quality Act Coal mining permit applica- 
tions must include a detailed description of pre-mine 
hydrology and a reclamation plan that minimizes "distur- 
bance to the hydrologic balance at the mine site and in 
associated off-site areas and to the quality and quantity of 
water in surface water and groundwater systems both 
during and after. . ." mining (Section 82-4-231, MCA). 
Coal and uranium prospecting operations must be con- 
ducted to completely avoid degradation or diminution of 
any existing or potential water supply. 

Hard rock mining in Montana is regulated under the 
Metal Mine Reclamation Act (82-4-301, MCA) and the 
Water Quality Act. As with coal applications, hard rock 
permit applications must include baseline studies that 
characterize the existing hydrologic regime. In addition, 
hard rock applications must include operating and recla- 
mation plans that demonstrate how surface and ground- 
water will be protected to ensure long-term compliance 
with Montana's Water Quality Act. These plans are 
supplemented by monitoring requirements that agencies 
use to track the effectiveness of prior planning and imple- 
mentation. Recovery of damages for a water loss in 
quantity or quality is provided for if an investigation 
establishes that a hard rock mining operation is responsible 
for the loss. 

Water Quality Considerations in Water 
Quantity Allocation 

Water quality is integrated into the allocation of water 
in three specific ways. The first is through the reasonable 
use criteria (Sections 85-2-311 and 402, MCA). DNRC 
must consider impacts to water quality for any water use 
permit or change applications involving more than 4,000 
acre-feet per year and 5.5 cubic feet per second. The 
reasonable use criteria have not been used to deny or 
condition any new permits or changes. 

The second way in which water quality is integrated into 
the water allocation process is through the water reserva- 



tion process. The water reservation process allows unap- 
propriated water to be reserved for a variety of purposes, ^S 
including water quality (Section 85-2-3 16, MCA). DHES 
applied for and received a water reservation for water ^ 
quality purposes in the Yellowstone River basin, and in the 
upper Missouri River basin above Fort Peck Reservoir. 

It also is possible to close a groundwater aquifer to 
further appropriations or restrict or condition groundwater 
allocations on the basis of water quality concerns by 
establishing a controlled groundwater area. Only two 
controlled groundwater areas have been created sine the 
law was passed in 1967: South Pines near Terry and Larson 
Creek in the Bitterroot drainage. No controlled ground- 
water areas have been created due to water quality con- 
cerns. 

Water Quantity Considerations in Water 
Quality Protection 

Water use considerations are integrated into water qual- 
ity protection considerations in limited ways. Generally, 
water quality protection considers the levels and amounts 
of existing water use, but does not consider the needs for 
additional water consumption in the future. 

Surface water quality standards for specific stream 
reaches are classified by the types of beneficial uses the — -v 
water is intended to support Waters that currently support 
uses requiring higher qualities of water assume higher * 
standards of protection. Over time, it is intended that all 
waters will meet the highest standards for uses which they 
would naturally be able to support. But in attaining the 
highest capabilities of use, the possibility of actual use for 
some consumptive purposes may be further restricted. 

Discharge permits are issued assuming there will be 
some dilution by streamflow. The amount of flow is 
calculated based on the 7-day/10-year low flow, and stream 
depletions for existing uses are assumed to continue as 
part of the low flow calculation. However, there is no 
consideration given to the possibility thatadditional deple- 
tions could occur in the future, reducing the dilution factor 
and conceivably putting dischargers in the position of 
violating the terms of their discharge permits as new uses 
and dry periods occur. 

Public Water Supply Act standards require that public 
supply wells be tested to demonstrate not only that the 
water is of adequate quality, but that it can produce a 
sufficient quantity of one and one-half times the desired 
low flow rate. Small water systems covered under the 
Sanitation in Subdivision Act must provide a sustained 
yield of at least eight gallons per minute over a two-hour 
period or five gallons per minute over a four-hour period. *~^ 
The approval or disapproval of a domestic water supply 
system by DHES is independent of a water right decision 
by DNRC. 
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